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SUMMARY

Executive summary.  This paper introduces a draft IMO Overview for Interested Parties on
the Workings of the Hazardous and Noxious Substances Convention
1996 (HNS Convention)

Action to be taken: The Committee is invited to consgder, and adopt, the text of the draft
HNS overview annexed to this document

Related documents: LEG 82/8 and LEG 83/INF.3

I ntroduction

1 At its eghty-fird sesson, the Legd Committee agreed that the United Kingdom would
initiate work within the Correspondence Group to develop a draft explanatory guide on the HNS
Convention.

2 The Committee agreed at its eighty-second session that the Correspondence Group should
continue the devdopment of a guide as a dngle document contaning al the necessary
information for interested partties, and noted the intention of the Correspondence Group to
produce a subgantive draft document, with a target date for publication after the eighty-third
sesson of the Legd Committee. At that sesson, there was a generd consensus in the Committee
that the development of a short overview of the HNS Convention, that would provide a smple
tool of ‘reference’, should be undertaken in time for consideraion at the eighty-fourth sesson of
the Legd Committee.

3 During the intersessond period after the eighty-third sesson, the United Kingdom drafted
a short overview of the HNS Convention for consideration by the Correspondence Group.
Subsequently, there was consderable support from members of the Correspondence Group for
the development of a short overview as contained in the annex to this document. The United
Kingdom would like to express its gratitude to al members of the Correspondence Group for
their help in developing the draft overview of the HNS Convention.

For reasons of economy, this document is printed in alimited number. Delegatesare
kindly asked to bring their copies to meetings and not to request additional copies.
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4  The enclosed draft overview offers draightforward but fundamenta information on the key
isues tha fdl within the scope of the Convention eg. channdling of ligbility, compulsory
insurance, the HNS Fund, limits of compensation, financing of the HNS Fund, HNS Fund
accounts etc. The draft overview should dso provide a useful basis from which to answer any
queries from interested parties while explaining the broad effects of the Convention, as well as its

purpose.

5 If foomd agreement can be reached on the draft overview, the UK envisages that it will
then become available to Member States and other interested parties, and be posted on the IMO
web-dte in a uitable form. This can either supplement the information aready contained on the
IMO web-dte  (www.imo.org>Conventions>Liability and Compensation Conventions), or
replace this information with a broader description of the main issues covered by the Convention.
IMO Member States may also wish to post the overview on their web-Sites as a reference point.

6  This approach is condgent with the IMO Assembly resolution on implementation of the
HNS Convention, approved a the twenty-second sesson of the Assembly, which encourages
States b participate in the ongoing work of the HNS Correspondence Group on the monitoring
and implementation of the Convention, and urges them to place a high priority on working
towards the Convention’ s implementation.

Action requested of the Legal Committee

7 The draft overview is annexed to this document for the condderation of the Committee
The United Kingdom invites the Committee to adopt the draft overview and agree that it be
posted on the IMO web-dte in a suiteble format and made available for use by IMO Member
States and interested parties.

**k*
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THE INTERNATIONAL CONVENTION ON LIABILITY AND COMPENSATION FOR
POLLUTION DAMAGE IN CONNECTION WITH THE CARRIAGE OF HAZARDOUS
AND NOXIOUS SUBSTANCESBY SEA, 1996

I ntroduction

1 Compensation for damage caused by the carriage by sea of hazardous and noxious
substances (HNS) is governed by the International Convention on Liability and Compensation
for Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea, 1996
(the “HNS Convertion”), which was adopted under the auspices of the Internationd Maritime
Organizétion (IMO).

2 The regime edablished by the HNS Convention is largdy moddled on the exiding
regime for oil pollution from tankers set up under the Internationd Convention on Civil Liability
for Oil Polluion Damage 1992 (the “CLC’) and the Internationd Convention on the
Egdablishment of an Internationd Fund for Compensation for Oil Pollution Damage 1992 (the
“Fund Convention”), which covers pollution damege caused by spills of persgent oil from
tankers.

3 The HNS regime is governed by one Convention, the purpose of which is to provide
adequate, prompt and effective compensation for loss or damage to persons, property and the
environment arisng from the cariage of HNS by sea. The HNS Convention covers both
pollution damage and damage caused by other risks, eg. fire and explosion.

4 Under the HNS Convention the shipowner is liable for the loss or damage up to a certain
amount, which is covered by insurance (1% tier). A compensation fund (the HNS Fund) will
provide additiond compensation when the victims do not obtan full compensation from the
shipowner or his insurer (2" tier). The HNS Fund will be funded by those companies and other
entities which receive HNS after sea trangport in a Member State in excess of the thresholds laid
down in the Convention.

Scope of application

5 The HNS Convention covers any damage caused by HNS in the territory or territoria sea
of a State Party to the Convention. It aso covers pallution damage in the exclusve economic
zone, or equivalent area, of a State Party and damage (other than pollution damage) caused by
HNS carried on board ships registered in, or entitled to fly, the flag of a State Party outside the
territory or erritorid sea of any State. Codsts of preventive measures, i.e. measures to prevent or
minimise damage, are dso covered wherever taken.

6 The HNS Convention does not cover damage caused during the transport of HNS to or
from a ship. Cover darts from the time when the HNS enters the ship’s equipment or passes its
ral, on loading, and the cover ends when the HNS ceases to be present in any part of the ship's
equipment or passesitsrail on discharge.

7 The Convention covers incidents involving the carriage of HNS by sea by any sea-going
craft of any type whatsoever, except warships and other ships owned or operated by a State and
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used, for the time being, only on Government non-commercid sarvice. The Convention dlows a
State to exclude from the application of the Convention ships which do not exceed 200 gross
tonnage or which carry HNS only in packaged form or while the ships are engaged on voyages
between ports of that State.

8 The Convention defines the concept of HNS largely by reference to lists of individud
subgtances that have been previoudy identified in a number of internationd Conventions and
Codes designed to ensure maritime safety and prevention of pollution.

9 HNS includes both bulk cargoes and packaged goods. Bulk cargoes can be solids, liquids
including oils or liquefied gases  The number of subgtances incduded is vey lage the
International Maritime Dangerous Goods Code (IMDG Code), for example, lists hundreds of
materials which can be dangerous when shipped in packaged form. Some hulk solids such as cod
and iron ore are excluded because of the low hazards they represent.

Damage

10 '‘Damage’ includes loss of life or persond injury on board or outsde the ship carrying
HNS, loss of or damage to property outside the ship, loss or damage caused by contamination of
the environment, loss of income in fishing and tourism, and the cods of preventive measures and
further loss or damage caused by such measures. The Convention defines preventive measures
as any reasonable measures taken by any person after an incident has occurred to prevent or
minimize damage. These include measures such as clean-up or remova of HNS from a wreck if
the HNS present a hazard or pollution risk.

11 The HNS Convention does not cover pollution damage caused by persgent oil, since
such damage is dready covered under the exigting internaiond regime established by the 1992
CLC and Fund Convention. However, non-pollution damage caused by peragent oil, eg.
damage caused by fire or explosion, is covered by the HNS Convention. The HNS Convention
does not gpply to damage caused by radioactive materid.

12 The amount available for compensation from the shipowner and the HNS Fund will be
digributed among clamants in proportion to ther established clams. However, clams for loss
of life and persond injury have priority over other cdams.  Up to two thirds of the available
compensation amount is reserved for such clams.

1% Tier - Liability of the Shipowner

€)) Strict liability of the shipowner
13 The regisgered owner of the ship in quedtion is drictly lisble to pay compensaion
following an incident involving HNS.  This means that he is ligble even in the absence of fault on
his pat. The fact that damage has occurred is sufficient to establish the shipowner's liability
provided there is a causal link between the damage and the HNS carried on board the ship.
14 The shipowner is exempt from liability under the HNS Convention only if he provesthat:

@ the damage resulted from an act of war, hodilities, civil war, insurrection or a
natural phenomenon of an exceptiond, inevitable and irresistible character; or
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(b) the damage was wholly caused by an act or omisson done with the intent to cause
damage by athird party; or

(© the damage was wholly caused by the negligence or other wrongful act of any
Government or other authority responsble for the maintenance of lights or other
navigationd aidsin the exercise of that function; or

(d) the fallure of the shipper or any other person to furnish information concerning the
hazardous and noxious nature of the substances shipped ether:

() has caused the damage, whally or partly; or
(i) has led the owner not to obtain insurance;

provided that neither the shipowner, nor his servants or agents knew or ought
reasonably to have known of the hazardous and noxious nature of the substances

shipped.
15 If the shipowner proves that the damage resulted wholly or partly ether from an act or
omisson done with intent to cause damage by the person who suffered the damage or from the
negligence of tha person, the shipowner may be exonerated wholly or patidly from its
obligation to pay compensation to such person.
16 The owner of the HNS involved in the incident is not liable under the HNS Convention.
(b) Limitation of liability

17 The shipowner is normadly entitled to limit his ligdility under the HNS Convention to an
amount calculated on the basis of the units of grass tonnage (GT) of the ship, asfollows:

@ 10 million Specid Drawing Rights (SDR)! for a ship not exceeding
2,000 GT;

(b) for aship in excess of 2,000 GT 10 million SDR plus:
(0] for each unit of tonnage from 2,001 to 50,000 GT, 1,500 SDR;
(i) for each unit of tonnage in excess of 50, 000 GT, 360 SDR.
The aggregate amount of the shipowners ligbility shall not exceed 100 million SDR.
18  The shipowner will be denied the right to limitation of ligbility if it is proved that the

damage resulted from his persond act or omisson committed ether with intent to cause damage,
or recklessy and with knowledge that damage would probably result.

1 The Specia Drawing Rights is a monetary unit established by the International Monetary Fund (IMF); as at
31 December 2001, 1 SDR = £ 0.86558 or US$1.25976.
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(© Channdling of Liability

19 As st out above, the registered shipowner is liable for pollution damage under the HNS
Convention. No cdam for compensation may be made againg the following persons unless the
damage resulted from their persona act or omisson committed with intent to cause such damage,
or recklessly and with knowledge that such damage would probably result:

@ the servants or agents of the shipowner or members of the crew;

(b) the pilot or any other person who, without being a member of the crew, performs
sarvices for the ship;

(© any charterer (including a bareboat charterer), manager or operator of the ship;

(d) any person performing savage operations with the consent of the owner or on the
indructions of a competent public authority;

(e any person taking preventive measures, and
) al servants or agents of persons mentioned in (), (d) and (e).
d) Compulsory insurance

20 The owner of a ship that carries HNS is required to take out insurance, or maintain other
acceptable financid security to cover hisliability under the HNS Convention.

21 The HNS Convention requires shipowners to provide evidence of insurance cover upon
the ship's entry into port of any State which is paty to the Convention by production of a
certificate, regardiess of whether the State of the ship’'s registry is party to the Convention. The
certificates will be issued by the State of the ship's register or, if that State is not party to the
Convention, by a State Party. States Parties are required to accept any certificate issued by any
other State Party.

22 Clams for compensation may be brought directly againgt the insurer or person providing
financid security.
2" Tier - HNS Fund
23 The HNS Fund will pay compensation when the tota admissble clams exceed the
shipowner's liability, i.e. the Fund pays “top up’ compensation when the shipowner, or his
insurer, cannot meet in full the loss or damage arisng from an incident.
24 The HNS Fund aso pays compensation in the following cases:
the shipowner is exonerated from liahility; or
the shipowner lidble for the damege is financidly incgpable of meeting his
obligations.

25 To cdam againg the HNS Fund, the Convention requires clamants to prove that there is a
reasonable probability that the damage resulted form an incident involving one or more ships.
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The HNS Fund may in such cases be lidble to pay compensation even if the particular ship
causing the damage cannot be identified.

26 The HNS Fund is aso not liable to pay compensation if the damage was caused by an act
of war, hodtilities, etc., or by HNS discharged from a warship or other ship owned or operated by
a State and used for the time being, only on Government non-commercia service.

27 If the HNS Fund proves that the damage resulted wholly or partly either from an act or
omisson done with intent to cause damage by the person who suffered the damage or from the
negligence of that person, the HNS Fund may be exonerated wholly or partidly from its
obligation to pay compensation to such person. However, there shdl be no such exoneration of
the HNS Fund with regard to preventive measures.

@ Limit of compensation by the HNS Fund

28 As illugrated in Figure 1 bdow, the maximum amount payable by the HNS Fund in
respect of any single incident is 250 million SDR, including the sum pad by the shipowner or his
insurer.  The HNS Convention dso provides a smplified procedure to incresse the maximum
amount of compensation payable under the Convention in the future.

29 If the totd amount of the admissble cdams does not exceed the maximum amount

avalable for compensation, then dl cdams will be pad in full. Othewise the payments will have
to be prorated i.e. dl clamantswill receive an equa proportion of their admissible dams.

Figure 1. Compensation amountsunder the HNS Convention, 1996.

HNS Convention: Compensation Amounts

(250
200
150
100
50
0

150000
100000
2000 50000
Gross Tonnage of Ship

Limit on shipowners liabiity 1 HNS Fud

I\LEG\84\9.DOC



LEG 84/9
ANNEX

Page 6

Financing of the HNS Fund
@ Contributionsto the HNS Fund

30 Compensation payments made by the HNS Fund will be financed by contributions levied
on persons which have received, in a caendar year, contributing cargoes after sea trangport in a
Member State in quantities above the thresholds laid down in the HNS Convention. For each
contributor the levies will be in proportion to the quantities of HNS received by that person exch
year.

31 For the purpose of the contribution system, not only imported cargoes, but aso cargoes
received after sea trangport between ports in the same State are taken into account. However,
cargo is not consdered to be contributing cargo S0 long as it is in trandgt. That is, provided that
the cargo is not imported, consumed or transformed, transhipment does not lead to a requirement
for the payment of a contribution to the HNS Fund.

32 The contributions to finance the HNS Fund's compensation payments will be made post-
event, i.e levies will only be due after an incident involving the HNS Fund occurs.  Levies may
be spread over severd yearsin the case of amgor incident.

33 The HNS Convention dlows persons who physicaly receives HNS on behaf of a third
party, eg. a storage company, to desgnate that third party as the receiver for the purposes of the
Convention. Both the person who physcaly receives the contributing cargo in a port or
termind, and the designated third party must be subject to the jurisdiction of a State Party.

34 For liquefied naturd gases (LNG), the recelver is any person who, immediately prior to
its discharge, held title to an LNG cargo discharged in aport or termind of a State Party.

35 States are dlowed to establish their own definition of “receiver” under nationd law. Such
a definition must however result in the totd quantity of contributing cargo recaived in the State in
question being subgantialy the same as if the definition in the Convention had been applied.
This dlows States flexibility to implement the Convention in conjunction with exiding nationd
law, without giving any State the possibility of obtaining an unfair commercia advantage.

36 States are lidble for any financia losses incurred by he HNS Fund as a result of the non
submisson of reports.  States dso have the option of developing nationd regimes for the
collection of contributions in respect of receipts of cargoes caried in domedtic treffic (i.e. the
trade by seafrom one port or termina to another within the same State).

37 States Parties are required to inform the Director of the HNS Fund of the name and
address of recavers of quantities of contributing cargo exceeding the thresholds during the
preceding year together with the quantities of cargo received by each of them.

38 When ratifying the HNS Convention and annualy theresfter until the Convention enters
into force for a given Sate, States Parties are obliged to submit information to IMO on
contributing cargos received. This will enable the Secretary Generd of the IMO to determine the
date of the entry into force of the Convention.
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(b) HNS Fund Accounts

39 The HNS Fund, when fully operationd, will have four accounts:
Qil
Liquefied Naturd Gas (LNG)
Liquefied Petroleum Gas (LPG)
A genera account with two sectors:

=  Bulk solids
= Other HNS

40 Each account will meet the cost of compensation payments arisng from damage caused
by substances contributing to that account, i.e. there will be no cross-subsdization.

41 Each separate account will only come into operation when the totd quantity of
contributing cargo received in Member States during the preceding year, or any such year as the
HNS Assembly decides, exceeds the following levels:

350 million tonnes for the oil account
20 million tonnes for the LNG account
15 million tonnes for the LPG account

42 However, during the early exisence of the HNS Fund, there may not be sufficient
contribution basis in the form of the quantities of HNS recelved in Member States to set up dl
the four separate accounts. Initialy, the separate accounts may be postponed and the HNS Fund
may therefore have only two accounts:

one separate account for oil
one generd account including four sectors:
= LNG
= LPG
» Bulk solids
= Other HNS

43 In addition, the separate accounts could be suspended if the totd unpad contributions to
that account exceed 10 % of the most recent levy to that account. As a result, any contributions
due to a separate account that has been suspended will be paid into the gnera account and any
rdevant clams will be met from this account. Any decison to suspend or re-indae the
operation of an account requires a two-thirds mgority of the Assembly.

44 Recelvers of HNS might have to contribute to one or more of the accounts. The levies
agoplying to individud recavers will be cdculated according to the quantities of contributing
cargo recaived and, in the case of the general account, according to the Regulations in Annex |l
of the Convention. Liability to contribute to the HNS Fund will arise for a given receiver only
when his annud receipts of HNS exceed the following thresholds:

Oil perssent oil 150 000 tonnes

Oil non-persgent ail 20 000 tonnes
LNG NO Minimum quantity
LPG 20 000 tonnes

Bulk solidsand other HNS 20 000 tonnes
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Competence of courts

45 Clamants can normaly only teke legd action in a court in the State Party in whose
territory or waters the damage occurred.  In this context waters meens the territorid see® or the
Exdusive Economic Zone (EEZ)®, or an equivaent area, of a State Party. This aso applies to
legd actions agang any provider of insurance or financid security for the owner's liability i.e.
the shipowner's insurer.

46 Different rules gpply if damage other than pollution damage to the environment occurs
exclusvey beyond the territorid seas of States Parties.

47 Actions againgt the HNS Fund should be brought before the same court as actions taken
agang the shipowner. However, if the shipowner is exempted from liability, or for another
resson no shipowner is liable, legd action agangt the HNS Fund must be brought in a court
which would have been competent had the shipowner been ligble. Where an incident has
occurred and the ship involved has not been identified, legd action may be brought agang the
HNS Fund only in States Parties where damage occurred.

Adminigration

48 The HNS Fund will have an Assembly, a Secretariat and a Director, mirroring the
organisation of the Internationa Oil Pollution Compensation Funds (I0OPC Fund).

49 The Assambly will consst of dl States Paties to the HNS Convention. The Assembly
will have a number of functions including approving settlements of dams agang the HNS
Fund, and deciding on amounts to be levied as contributions.

Entry into for ce of the HNS Convention

50 The HNS Convention will enter into force eighteen months after ratification by a least
twelve States subject to the following conditions:

M four States must each have a registered ship’'s tonnage of a least 2 million GT;
ad

(i) contributors in the States that have ratified the Convention must, between them,
have received during the preceding cdendar year a minimum of 40 million tonnes
of cargo conssing of bulk solids and other HNS lidble for contributions to the
genera account.

2 The breadth of the territorial seais established in Article 3 of the United Nations Convention on the Law of the
Sea (UNCLOS) as " up to a limit not exceeding 12 nautical miles, measured from baselines determined in
accordance with this Convention.” The normal baseline is the low water line along the coast (Article 5 of
UNCLOS).

The Exclusive Economic Zone is an area beyond the territorial sea defined in Article 57 of UNCLOS as not
beyond 200 nautical miles from the baselines from which the breadth of the territorial seais measured.
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