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vessel for transport to its final destination (transhipment),
would not-be a Contributing Cargo at the transhipment point. In
order to align the definition as closely as possible with the
IOPC, special provision is made for cargo which is transshipped by

way of a storage tank on land, In these cases the cargo would be
considered to be Contributing Cargo.

78 The following drafting suggestion is offered to cover these points:

"Contributing Cargo" means any substance included in Annex [2) to this
Convention which is carried as cargo by sea:

from a state to the port or terminal installation of a Contracting
State, and discharged in that state, oxr

from one port or terminal installation of a Contracting State to
another port or terminal installation of the same Contracting
State and discharged within that state.

Cargo transshipped directly or through a terminal installation from one
vessel to another shall not be considered to be Contributing Cargo,
unless it passes through a storage tank on land.

3.6.2 Imports through Non-Contracting States

79 Article 10(1) (b) of the IOPC provides that cargoes received in a port
of a non-contracting state and on-carried to a Contracting State shall be a '
contributing cargo in respect of the on-carriage, even if the on-carriage is
not by sea. The point is obviously to prevent circumvention of the duty to
pay contributions by importing through non-contracting states.

80 While it is possible to keep track of on-carriages of large quantities
of oil, this may be quite costly in respect of HNS, which includes packaged
goods. It might therefore be preferable not to include an article
corxesponding to article 10(1) (b) of the IOPC in the HNS Convention. There is
however a danger that this in certain situations would deter prospective
member stated from becoming Contracting States, in order to protect their on-
carriage industry. As a precaution, therefore, the article should be included

as an option for the Scheme that can be put into operation if and when
needed. ’

81 Separate Accounts may solve this problem differently from the solution
proposed here.

AN ARTICLE CORRESPONDING TO IOPC ARTICLE 1(0(1) (b) SHOULD BE INCLUDED IN THE
CONVENTION AS AN OPTION TO BE PUT INTO OPERATION BY THE SCHEME IF AND WHEN
REQUIRED.

3.6.3 Bulk and "Bulk Plus"

82 = The proposed annual collection system outlined above (see section 3.4),
based on aggregate receipts of HNS over a twelve month period is, because of
its inherent flexibility of application, capable of a sufficiently detailed
level of collection. This removes the need to distinguish between bulk, "?ulk
plus" and packaged goods. Instead, all receipts of HNS cargo, as defined in
article 1.5, should be subject to the levy. For practical reasons, however,
some annual thresholds must be established (see section 3.5).

CONTRIBUTING CARGOES SHOULD INCLUDE ALL HNS, SUBJECT ONLY TO ANNUAL AGGREGATE
THRESHOLDS . '



LEG 71/3/4 -12-

3.7 DOMESTIC TRADE.

83 At the 70th session, the Legal Committee agreed that the application of
the second tier contribution system to domestic trade should be further
studied by a correspondence group (LEG 70/10, paragraph 57). This paper will
therefore be restricted to pointing out that the systems proposed here for

international trade could form the basis for a system that applies to
domestic trade. '

3.8 CALCULATION OF LEVY

3.8.1 The Formula

84 In a post-event system modeled on IOPC, the starting point is that
contributions are levied according to the volume (tonnage) of cargo received
by each contributor in the year in question. In the case of hazardous and
noxious substances this starting point needs some adjustment. Unlike

persistent bulk oils, HNS vary considerably both in capacity to cause damage
and the quantities of shipment.

85 In previous sessions of the Legal Committee and the GTE, this
adjustment was made by multiplying the volume (volume factor, VF) by a hazard
factor (HF) and a sector factor (SF), and by calculating the levies on the

basis of the product, called HNS Points or HNS Units (VF x HF x SF = HNS
Points).

86 The hazard factor represents the inherent ability of the substance to

cause damage. The sector factor generally reflects the safety record of the
carriage of the product. :

87 In earlier proposals, the calculation of the levy was based on the HNS

points system. However, that system is thought not to be appropriate for
three reasons:

a) Insufficient data exists to estimate the hazard and sector factors
with reasonable accuracy. Therefore, these factors have been set
quite arbitrarily. Because of this, it is likely that, despite all
efforts towards accuracy in its estimation, some contributors
might believe that they will have to pay an unreasonably high
proportion of the contributions.

b) The hazard factor and the sector factor are dependent variables.
For example, an inherently dangerous substance may attract both
unfavorable hazard and sector factors, and the VF X HF X SF
formula fails to take this into account. In other words, the
formula could result in a double penalty and an unfair
distribution of contributions.

c) Mechanisms for revising the hazard and sector factors in light of
new experience (other than by re-negotiation) have yet to be
developed. As a consequence, contributors are likely to be exposed
to future revisions of the volume and sector factors that are
neither predictable nor governed by stringent rules, or their
improved safety record may not be reflected in a revised sector
factor. Indeed, the desire of some sectors to form Separate
Accounts may be attributed to this element of unpredictability.

TO INCREASE PREDICTABILITY THE HNS POINTS SYSTEM SHOULD BE BASED ON KNOWN,
"OBJECTIVE FACTS APPLIED THROUGH STRICT RULES.

88 The best criteria for judging the relative 1iabi1ities for each sector
would eventually be .the historical records of the second tier damages as
evidenced by claims paid by the Scheme. The liability of each sector would
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then be quite independent of relative volumes and theoretical capacities to
cause damage, and only-one factor would be needed. Within each sector the
liability would be proportional to the volume shipped. For example, a sector
that has caused 65% of the second tier claims over the previous 10 years
would be liable to fund 65% of the claims incurred by the Scheme.

89 Thus, for each sector
HNS points = volume x SF

where SF = damages/volume.

90 A separate hazard factor is not necessary with this new formula,
because the damage/volume ratio reflects every aspect of the inherent danger
of these substances. Thus the problem of the hazard factor and the sector
factor being dependent of each other does not arise.

91 The sector factor could fluctuate every year according to the damage of
that year. However, it should be made more stable so that it reflects the
general propensity of the sector to cause damage.

92 The easiest way to achieve this is to calculate the damage/volume ratio
on the basis of several years' experience (say ten years). In this way, the
sector factor would reflect both the inherent hazards of the substances in
question and their safety record over an extended period. If safety increases
in a sector, it will be rewarded by having to pay a smaller proportion of the

Scheme's expenses. On the other hand, a sector with relatively more accidents
will contribute relatively more.

93 Provisions for this HNS Points System are attached as Annex 2.

94 A refinement of this proposal could be that the safety records of the
more recent years could get added weight if the oldest counting ratio.were to
count  10% of its value, the ratio of the next 20%, etc (see LEG 70/10,

Annex 2, page 4). :

95 Examples of a calculation of the levy as suggested in the text above
are attached as Annexes 3 and 4.

THE SECTOR FACTOR SHOULD BE THE AVERAGE OF THE DAMAGE/VOLUME RATIOS OF THE
LAST TEN YEARS.

96 The approach outlined above makes the definition of sectors crucial.
The substances within each sector should ideally not vary too much in their
ability to cause harm. On the other hand, there should not be too many
sectors. Absolute fairness is not achievable. :

97 The proposed sectors are gaseous chemicals, liquid chemicals, solid
chemicals and high volume/low hazard substances (e.g., coal; see Annex 1).
The mode of transportation - in bulk or as packaged goods - is irrelevant. It
is assumed that oils, LNG and LPG will form Separate Accounts (see

section 4).

98 Within each of the proposed groups, there is no need to differentiate
the contributions other than by tonnage. Combining a high volume/low hazard
cargo together with a cargo of low volume/high hazard would however cause
cross—subsidization. The Scheme should be empowered to review the sectors.

THE SECTORS SHOULD BE GASEOUS CHEMICALS, LIQUID CHEMICALS, SOLID CHEMICALS
AND HIGH VOLUME/LOW HAZARD SUBSTANCES.
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3.8.2 Arrangements for the First Years

99 In normal operation of the Scheme, the sector factor will be derived
from the claims experience of the previous 10 years of operation. It is
obvious that an accurate sector factor cannot be established until the Scheme
has been in operation for that number of years. It is envisaged that, in the
interim, reliance could be placed in part on certain sector factors agreed in
the convention. During the first 10 years of operation of the scheme these
agreed factors could gradually be phased out in light of actual experience of
claims (or lack of claims) in the different sectors.

100 The agreed factor - called an "initial ratio"™ - will be included in the
formula as if it were a ratio derived from one year of the Scheme's ’
experience. One could, for example, envisage that the initial ratio for a
certain sector is 0.1, and the experienced ratios for the first years of the
Scheme's existence thereafter are 0.05, 0.25 and 0. In that case, the sector
factor for that third year is the average of those four figures, that is 0.1.

101 Used in this way, the importance of the initial ratio will gradually

decrease. After 10 years, it will no longer influence the sector factor at
all.

102 There is perhaps not sufficient reason to suggest different sector
factors for gaseous chemicals, liquid chemicals and solid chemicals. These
should therefore all have a.sector factor of, say, 0.0001. This is one of

many conceivable damages/volume ratios. The actual number is not so important
as that it is the same for all three sectors.

103 Because of their inherently low hazard, the initial damage/volume
ratios of high volume/low hazard substances should be even lower than that
for the three chemical sectors. In LEG 70/INF.2, it was proposed that the
sector factor for such substances be set at 0.

IN AN INTERIM PERIOD, THE SECTOR FACTOR WILL BE CALCULATED, IN PART, ON
AGREED INITIAL RATIOS, AND, IN PART, ON THE ACTUAL CLAIMS EXPERIENCE.

4 PART III - SEPARATE ACCOUNTS

104 At the 70th session, the Chairman proposed the following elements of a
compromise in respect of Separate Accounts (LEG 70/10, paragraph 33):

The convention should contain a limited number of named acéounts.

There would have to be appropriate entry into force conditions to
guarantee the viability of the accounts.

The convention would 6n1y permit additional accounts by amendments
through a protocol.

Tf an account is unable to meet its commitments, the Assembly, by
two-thirds majority, should have the power to suspend the account

105 The proposal was generally welcomed. However, it was stated that )
further work would have to be done to overcome uncertainty as to the ba519
requirements which would guide the establishment, functioning and suspension
of Separate Accounts (LEG 70/10, paragraph 36). Some delegations §1so stated
their reservation about the abandonment of the criteria to establish oxr
suspend Separate Accounts (LEG 70/10, paragraph 35).

106 While the preference of the sponsors of this paper remains tha? scheme
proposed in LEG 70/INF.2, this section has been developed on the basis ?f the
Chairman's compromise which attracted majority support at the 70th session of
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the Legal Committee. Each element’ of the compromise will be commented on
separately. . -

107 The advice of the Legal Committee that the IOPC precedents should be
utilized whenever possible is presumed to apply to Separate Accounts as well

as the General Account. Some consequences of this presumptlon are addressed
in section 4.5.

4.1 NAMING OF SEPARATE ACCOUNTS

108 The key element of the Chairman's compromise that "The convention
should contain a limited number of named accounts" implies that it is for the
diplomatic conference to decide which Separate Accounts, if any, should be
established. This element of the Chairman's compromise also abandons the
development of any criteria for the establishment of Separate Accounts, thus
leaving the diplomatic conference to decide this issue in conceptual, rather
than objective, terms. The compromise also abandons

the idea that the industry shall apply for and prove the viability
of Separate Accounts,

the need to establish the financial security of the Separate
Accounts, or indeed the monitoring of their financial capacity,

the idea that the industry should administer their own accounts
{(by means of Management Organizations).

109 However, the sponsoring delegations continue to hold the view that it
would not be advisable that the Legal Committee name any Separate Accounts
without some solid, factual basis. The sponsoring delegations' advice is that
the minimum information requirements should be:

a) information as to the financial viability of the accounts. This
information should at the least include an estimate of the
aggregate assets/liability ratio of the industry sector and an
estimate of the profits earned in the last few years. Satisfactory
information in this respect has yet to be presented to the Legal
Committee for any of the proposed accounts.

b) a specific request by the industry members of the components to be
covered by a Separate Account for the creation of such an account.
Such information is particularly lacking for the proposed LPG
‘account.

110 The information should be submitted by the interested industry through
one of the delegations to the Legal Committee.

111 One would also need the opinion of the industry on whether the
following Separate Accounts are satisfactory, and properly defined:

oils in bulk and residues therefrom, oils being the substances
listed in Annex I, Appendix I to the International Convention for
the Prevention of Pollution from Ships, 1973, as modified by the
Protocol of 1978 relating thereto, as amended.

ING in bulk, LNG being liquefied natural gases of light
hydrocarbons with methane as the main constituent.

LPG in bulk, LPG being liquefied petroleum gases of light
hydrocarbons with propane and butane as the main constituents.
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112 In particular, it is for the interested industry as a whole to clarify

whether the LPG.account should encompass refrigerated LPG, pressurized LPG or
both.

THE INDUSTRY CONCERNED SHOULD PROVIDE A SATISFACTORY FACTUAL BASIS FOR NAMING

SEPARATE ACCOUNTS, EITHER TROUGH A NATIONAL DELEGATION OR A RELEVANT NON-
GOVERNMENTAL ORGANIZATION.

4.2 ENTRY INTO FORCE CONDITIONS

113 The second element of the Chairman's compromise deals with entry into
force conditions. The point is to ensure that the Separate Accounts will not
commence before the trade volume covered by the convention is at a
sufficiently high level for that Separate Account to be viable.

114 The starting point should be that the Separate. Account would become
operational at the same time as the General Account. If an industry sector is
of the view that its Separate Account is incapable, for whatever reason, to
come into force at the same time as the General Account, then it should be
able, by specific request, to seek a postponement. In this interim period,
the Separate Accounts substances should be covered by, form sectors in, and
contribute to, the General Account. Provisions have to be made in the
Convention regulating the details of the interim period, as well as the
eventual transition into an.operational Separate Account.

115 A named Separate Account which has sought such a postponement, should
not operate until the industry sector has advised the Scheme Assembly
formally that it is capable of operating independently. Such notices may be
somewhat problematic, as the compromise does not require the industry sectors
that form Separate Accounts to be organized through any recognizable entity,
such as a Management Organization. The practical way of handling this would
be to let notices of this kind be submitted to the Scheme by any Contracting

State that would, and could, speak on behalf of the industry sector in
question. »

THE SEPARATE ACCOUNTS SHOULD BECOME OPERATIONAL AT THE SAME TIME AS THE
GENERAL ACCOUNT, UNLESS THE INDUSTRY SECTOR GIVES NOTICE THAT THEY PREFER TO
STAY AS MEMBERS OF THE GENERAL ACCOUNT UNTIL FURTHER ADVICE.

4.3 ESTABLISHMENT OF ADDITIONAL ACCOUNTS

116 The third element of the compromise requires that further Separate
Accounts should be established by way of protocols to the Convention. This
implies that all parties to the convention have to agree to the creation of

new Separate Accounts, and effectively prevents the proliferation of Separate
Accounts.

117 As the parties to the convention must agree if a new Separate Account
shall be established, they must also agree on the terms on which the new
Separate Account should be established. The original Convention should not
bind them in this respect. : i
118 Additionally, the criteria for the creation of any future Separate
Accounts should be no more, or no less, stringent than the criteria used in
the naming of the original Separate Accounts.

CRITERIA OR PROCEDURES FOR THE ESTABLISHMENT OF NEW SEPARATE ACCOUNTS SHOULD
NOT BE AGREED ON AT THIS STAGE.
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4.4 SUSPENSION OF SEPARATE ACCOUNTS

119 = The last part of the compromise presupposes that there is a Scheme
Assembly, and that this Assembly shall have the power to suspend a Separate
Account by two-thirds majority. Thls calls for clarification in two respects:

AN

Should the discretion of the Assembly be limited in any way in
this matter?

What shall be the effects of suspension?

120 The starting point is that the named Separate Accounts are integral
parts of the Convention, and that suspension therefore should be out of the
question unless circumstances have changed significantly. The criteria could

be that the Assembly, by two-thirds majority, can decide on the suspension of
a Separate Account on the grounds that:

that more than 5% of the contrlbutlons are in arrears four months
after they have been invoiced, or

that the Assembly finds it likely that the contributors to the
account in question cannot cover a claim of the limitation amount.

121 When a Separate Account has been suspended, any new claims would then
be covered by the General Account. The members of the suspended account
should start reporting to the Scheme and contributing to the General Account.
They will contribute towards liabilities already incurred by the General
Account to the extent this is the rule for other new contributors (see-
section 3.3).

122 A particular problem after the suspension of a Separate Account would
be any liabilities of that account uncovered at the time of suspension. In
this regard, two possibilities exist. The first is that the General Account
would not assume any liability for claims of the former Separate Account, and
that the individual members of the former Separate Account remain jointly and
severally responsible for the payment of these outstanding debts.

123 Alternatively, outstanding claims would be paid by the General Account,
in which event the General Account should have the right to recover that debt
in due course from the former members of the Separate Account on a joint and
several liability basis.

The preference of the sponsoring delegations is for the first option

125 A final question concerning suspension of Separate Accounts is whether
provisions should be made for the re-establishment of a suspended account.
When the reasons for the suspension no longer exist, the Separate Account
could operate as before. However, a suspension will seriously affect the
confidence in any Separate Account. Therefore, a suspended Separate Account
should not be re-established unless it is agreed in a protocol to the HNS
Convention.

A SEPARATE ACCOUNT SHOULD ONLY BE SUSPENDED IF THE PAYMENTS TO IT BECOMES
SIGNIFICANTLY IN ARREARS OR ITS FINANCES OTHERWISE ARE WEAKENED. AFTER
SUSPENSION, THE SEPARATE ACCOUNT SHOULD MERGE WITH THE GENERAL ACCOUNT. THE
GENERAL ACCOUNT SHALL HOWEVER NOT ASSUME ANY LIABILITY FOR CLAIMS ON THE
FORMER SEPARATE ACCOUNT.

SPECIAL PROVISIONS FOR SEPARATE ACCOUNTS

126 The Legal Committee has advised that both'the General and the Separate
Accounts should be modeled on the IOPC. This means that the convention
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articles generglly"can apply to all the accounts. In some cases, however,
special provisions are necessary for the Separate Accounts.

127 First of all, special provisions are necessary to define the
contributors of the Separate Accounts. The industry sectors that are subject

to Separate Accounts may prefer definitions that differ from that in the
General Account, so that, i.a.,

the contributor to the o0il account is deflned exactly in the same
way as in the IOPC

the contrlbutor to the LNG account is the owner of the cargo at
the time it crosses the territorial border of the receiving state

128 The Convention should therefore provide for industry sectors to define
the contributors that would be covered by their specific sectors. Such
definitions would be in line with the Japanese proposal LEG 68/4/4.

129 Secondly, separate thresholds would have to be established for each
Separate Account. In the LNG account, no thresholds are likely to be
necessary, because all receivers are major receivers. In the oil account, the
IOPC threshold of 150,000 tonnes p.a. could be copied.

130 Finally, one has to decide whether the Separate Accounts should have to
establish their own standing fund. The purpose of the standing fund is to
avoid cash calls for minor claims and administrative costs. In LEG 70/INF.2,
it was thought convenient and economical that all accounts shared one
standing fund, provided that all expenses paid by that fund were to be
refunded by the relevant account when a cash call eventually was made.

131 The arguments for this approach have certainly not been weakened by the
Chairman’s compromise, as no administrative tasks are left to the Separate
Accounts themselves. However, the Legal Committee should be guided by
industry when deciding whether there should be one common standing fund for
all accounts, or one for each account. The industry views should be expressed
well in advance of the diplomatic conference.

THERE SHOULD BE SPECIAL PROVISIONS ALSO FOR THRESHOLDS AND THE DEFINITION OF
CONTRIBUTORS TO THE SEPARATE ACCOUNTS.

k%%



ANNEX 1

THE SECTORS OF SOLID BULK CARGOES

LEG 71/3/4

This Annex is substantially~the same as LEG 70/INF.2, Annex 1

The list is derived from the Code of Safe Practice for Solid Bulk Cargoes,
as amended, Appendix B. The substances on this list contributing to sector
III are set out in bold, while the remainder contributes to sector IV
(solids of IMO Classes MHB [Material Hazardous when in Bulk], 4.2 and 9).
The list does not address the question of which cargoes are Contributing

Cargoes. \

SUBSTANCE

IMO CLASS

ALUMINIUM DROSS ‘
ALUMINIUM RESIDUES ‘;
ALUMINIUM SKIMMINGS |

MHB

ALUMINIUM FERROSILICON
owder (including briquettes)

ALUMINIUM NITRATE

ALUMINIUM SILICON
owder, uncoated

AMMONIUM NITRATE

with not more than 0.2% combustible substances
including any oxganic substance calculated as
carbon, to the exclusion of any other added
substance

AMMONIUM NITRATE FERTILIZERS (TYPE A)

AMMONIUM NITRATE FERTILIZERé (TYPE B)

BARIUM NITRATE

CALCINED PYRITES
Pyritic ash, Fly ash)

CALCIUM NITRATE

CASTOR BEANS

CHARCOAL

LOAL

COPRA
dry

DIRECT REDUCED IRON, DRI i .
(not to be confused with iron sponge, spent) such as
lumps, pellets and cold moulded briquettes

DIRECT REDUCED IRON
Briquettes, hot moulded

FERROPHOSPHORUS
(including briquettes)

FERROSILICON

| {(including briquettes)

containing more than 30% but less than 90% silicon

FERROSILICON .
containing 25% to 30% silicon, or 90% or more silicon

MHB

(including briquettes)




LEG 71/3/4, Annex 4 - Calculation of Levy with Weighting (Example 2)

Calculation of Sector Factor, Sector A Current year volume x average ratio (SF) = HNS points

Damages Volume Ratio +  Year Total current claims / total HNS points for all sectors
0 100 000 000 0 1 (10%) = levy contribution per HNS point 5,04
0 100 000 000 0 2 (20%) )
0 100 000 000 0 3 (30%) Contribution from sector A = volume x SF x HNS point price 3 024 693
0 100 000 000 0 4 (40%) Contribution from sector B = volume x SF x HNS point price 32 767 512
0 100 000 000 0 5 (50%) Contribution from sector C = volume x SF x HNS point price 25 207 795
0 100 000 000 0 6 (60%) Total contributions from all sectors, current year 61 000 000
0 100 000 000 0 7 (70%) Damages, current year (to be covered by the contributions) 61 000 000
0 100 000 000 0 8 (80%)
0 100 000 000 0 9 (90%) Contribution per ton, sector A 0,03 &R
6 000 000 100 000 000 0,06] Current (100%) Contribution per ton, sector B 655,35 IR
Sector factor, sector A (average ratio) 0,006 Contribution per ton, sector C 25,21 IR
Calculation of Sector Factor, Sector B Graphs of Current Year Data
Damages Volume Ratio Year
- S - e R Damages Volumes
0 50 000 0 2 (20%)
0 50 000 0 3 (30%) A B
0 50 000 0 4 (40%) — B :%
0 50 000 0] 5 (50%) =\ p—
100 000 000 50 000 1200 6 (60%) ...."' h
0 50 000 0 7 (70%) ]} %
0 50 000 0 8 (80%) —
0 50 000 0 9 (90%) ol
5 000 000 50 000 100|  Current (100%) e e
Sector factor, sector B (average ratio) 130 A
Calculation of Sector Facter, Sector C Contribution.
Damages Volume Ratio Year
40 000 1 000 000 0,004 1 (10%) A
0 1 000 000 0 2 (20%)
0 1.000 000 0| ° 3 (30%)
0 1 000 000 0 4 (40%) (o}
0 1 000 000 0 5 (50%)
0 1 000 000 0 6 (60%)
0 1 000 000 0 7 (70%)
0 1 000 000 0 8 (80%)
0 1 000 000 0 9 (90%)
50 000 000 1 000 000 50| Current (100%)
Sector factor, sector C (average ratio) 5,0004
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